
FEDERAL ELECTION COMMISSION 
WASHINCTOli D.C »4bi 

Vie CartMad Mail, IBe^m fnlfft MVTf^ 
FEB 0 8 2005 

Jocfy Novacek, in her persond capadty 
K 1221 Lakeridge Lane 

bving, Texas 75063 
rM 
^ RE: MUR 5472 
rM 

Dear Ms. Novacek: 
CP 

On Januaiy 31,2005, the Fbderd Election Conunisdon found that there is reason to 
rH bdieve dut you. in your penond capadty, knowingly and willfidly viohtted 2 US.C. §§ 433(a), 

434(a) and 441h(b). providons of die Federal Election Campdgn Act of 1971, as amended ("die 
Acf*)- The Factud and Legd Andyds. which formed a bads for the Conunisdon's findings, is 
attached for your infoimation. 

You nuy submit any foctud or legd materids tfiat you believe are relevant to the 
Commisdon's consideration of this nutter. Plesse submit such materials to the Generd 
Counsd's Office within 15 daya of your recdpt of this letter. Where appropriate, statemente 
should be subnutted under oath. In die absence of additiond infonnation, tiie Commission nuy 
find proluble cause to bdieve that a violation has occurred and proceed with condliation. 

If you are interested in pursdng pre-probable cause conciliation, you should so request in 
writing. Stt H C.F.R. 1111.18(d). Upon recdpt of die request, die Office of the Generd 
Counsd will make recommendations to die Commisdon dther propodng an agreement in 
setttement of the nutter or reconunending dedimng dial pre-probable cause conciliation be 
punued. The Office of the Generd Counsel nuy recommend that pre-probable cause 
conciliation not be entered into at this time so dut it nuy complete ite investigation of the matter. 
Fiirther, the Cominisdon will not enteitdn requeste for pre-prbbable cause condliation after 
briefs on probdile cause have been mdled to die respondent 

Requeste for extendons of time will not be routinely grsnied. Requeste must tie nude in 
writing at least five days prior to the due date of the response and specific good cause must be 
demonstnled. In addition, the Office of the Generd Counsel ordinarily will not give extensions 
beyond 20 days. 

If you hitend to be rqnesenled by counsel in this matter, please advise die Commission 
by completing the enclosed form steting the name, address, and telephone number of such 
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counsd, and audioridng such oounsd to leodve any notifications and odier communications 
from the Cnmnsdon. 

This matter wiU remdn confidentid in aocordanoe widi 2 U.S.C. §S 437g(nX4)(B) and 
437g(aX12XA). unless you notify die Commisdon in writing ttiat you wish the investigation to 
be made public. 

For your infonnation, we have enctosed a brief description of tiie Commisdon's 
procedures for handling posdble violations of tiie Act If you have any questions, please conuttt 
Alexandra Doumas, die attorney assigned to dds matter, at (202) 694-1650. 

Sincerely, 
0 
rM 

Q Scott E. Thomas 
H Chdmun 
«H 

Enclosures 
Factud and Legd Andysis 

\ 
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2 FEDERALELECnON COMMISSION 

3 FACTUAL AND LEGAL ANALYSIS 

4 
5 RESPONKNT: Jody Novacek, in her officid and MUR: 5472 
6 penond capadties 
7 

rM 10 L mmmoii^vifmimTm 
mi 11 
^ 12 This matter was generated by a compldni filed widi die Federd Election 

^ 13 Cominisdon by Jill Holtznun Vogd, Chief Counsd, Republican Nationd Comimttee. 
0 
^ lA Seel US.C. § 437g(aXl)-

15 IL BACKGROUND 

16 In 2004, Jody Novacek, who dnce 1982 has been involved in Republican Party 

17 activities including fundrdsing, voter identification, advocacy, and get-oui-the-vote 

18 activity, fonned a committee cdled "The Republican Victory Conunittee, Inc." The 

19 Coinmittee is inooiporated in the State of Texas. "The Repifolican Victory Conunittee, 

20 fnc." has used different variations of itt name on different oocadons and the Conunittee's 

21 puipose is unclear, indeed, die Comndttee's own public filings are not consistent 

22 For example, on July 2,2004, the Conuniltee filed an initid Statement of 

23 Organization with the Commisdon under dunanu''The Republiean Vicioty Conunittee 

24 Inc." The Statement of Oiganization was dated May 10,2004; according to the 

25 instructions for this form, this date ahould have reflected die date the group became a 

26 politicd conunittee. The signature line was dated June 30,2004 and die form listed Jody 

27 NovBcdt as ttvasurer.custtidian of records and designated agent The foim indicated dut 
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1 the Conmdttee was a sqpanto segregated fimd, but did not spedfy widi Which entity it 

2 waa affiliated. 

3 Tlwrefove, on August 4,2004, die Reports Amdysis Dividon ('ItAD") sent dte 

4 Committee a Request For Additiond bfonmdion addng widi which entity it was 

5 affiliated as a separde segregated fimd. On September 1,2004, die Committee sidmdtted 

Q 6 an anmdedStBttinem ofOrgadzation indicating ttiat it was ndtiier a separate segregated 
rM 

7 fimd nor a party oomminee. The Amended Statement of Organization was filed under r j 
mi 
Ql 
rM 
'ST 
^ 9 as treasurer, custtxUan of records snd dedgnated agent The Conunittee appean to 
O 

8 du name "The RepubHcan Victtny Committee" and die fonn agdn listed Jody Novacek 

10 conduct Ixidness, however, under the names "Republican Victory Conunittee" and 

11 "Republican Victtny 2004 Committee." 

12 The Commitlee also has vadllated regarding the type of oiganization it cldms lo 

13 be. The Conunittee saya tiiat, in the late Winter or eariy Spring of2004, it initidly filed 

14 with the IRS a Form 1023 Application for Recogdtion of Exemption under Section 

15 501(c)(3). However, die Conunittee says dut it later contacted die IRS, wididrew the 

16 Form 1023, and, on May 10,2004, filed decttomcdly widi die IRS a Fbrm 8871 Politicd 

17 Oigamzation Notice of Section 527 Stares. This fonn was filed under the nanu "The 

18 Republican Victtny Comminee, Inc.," listed Jody Novacek, Fireeda Novacek and Jason 

19 Novacek as directon of the Conunittee, and listed Jody Novacek as custodian of records. 

20 That filing cldmed dial die Committee was "[a] conservative, Pro-Republican Group 

21 (dc) fbcudng on voter mobilization and iasue advocacy at the state and locd levels." 

22 Thereisiioreoordof any other filings by the (jomimttee on die IRS website. 
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1 Tte Committee puiports to be a "nationd oiganization''that ia'̂ conaervative" and 

2 '̂ pio-Repid)lican" and whose declared imem is to asdst suae and locd dections. 

3 However, die information provided by the Conunittee on various occssions presente 

4 oonttidiclDry evidence as to whedier the organization was intended to influence, and in 

5 fact was Infiuendng, fedend elections. For example, at times, die Conunittee sttoed dut 

6 ite activities included voter mobilization and issue advocacy at die sttde and loed levds, 

7 and diat it wouM support Republican candidates at die sUtte and locd levd. Yetodier 
Ql 

rj 8 attdemente indicated that die Comnuttee's actions were intended to and would affect 

^ 9 federd elections. 
CP 
rH 

^ 10 Tte Conunittee also has fdled to file any reports with Ihe Conunisdon or IRS 
11 regarding ite finances. The Conunittee has, however, filed reports with tte Texas Ethics 

12 Conunisdon from Januaiy 2004 duough die end of July 2004, apparentiy under the name 

13 "Republican Victtny Committee." Those reports indicated nomind recdpte and 

14 disbursemente for most of du covered periods, but steted dial die Conunittee recdved 

15 $5,135 in recdpte and made $5,180 in disbursemente for du period ending Febniary 

16 2004. Tte Commission is aware of only one politicd donation for $100 nude by the 

17 Committee at tte end of Febiuary 2004, as listed on a report filed by die recipient of that 

18 donation, Jason Moore.' 

19 

' Jaaon Moore nn far a aeal in dw Tem Houae of Representtdvea, 81* Disttict and waa Chairman of tfw 
Texas Young Repdiliean Faderadon. 
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1 n. FACTUAL AND LEGAL ANALYSIS 

2 A. Jo^Novacdt May Have Knowbigly and WH^foUy Made Fraudulent 
3 Miin^nBssniaffoitf in tte Conrexr ofScHiddng Contributions and 
4 Doneiions 
5 

6 It appean ttiat Ms. Novacek and du Conunittee embaifced upon a Sttategy to 

7 solidt conttibutions and donationa by nuking fimdrddng cdla through telephone bante 

8 and by following iqi on diose phone cdls with direct mdlings. Those cdls and mdlings, 
9 however, appear to tevefhnidulentiymisrqnesenteddu Committee as affiliated widi tte 

10 RepublicanParty. Tte Act, as amended by BCRA, sttdes dut no "penon" shall: Qi 
r j 

^ 11 (1) fraudulentiy misrepresent the person as speaking, writing, or otheiwise 
CP 12 acting for or on behdf of any candidate or politicd party or employee or 

13 agent thereof for tte puipose oif solidting contributions or donations; or 
14 (2) willfidly and knowingly paitidpate in or conapire to participate in any 
15 plan, scheme, or dedgn to violate paragrqdi (1). 
16 
17 2US.C.§441h(b). 

18 To violate section 441h, tte Act reqdres dial the violator had the intent to 

19 decdve, but does not require that tte violator siutdn all demente of common law fraud. 

20 See MUR 3690; MUR 3700.' "Unliteconunon law fraudulent nusrepresentetion, 

21 section 441h gives rise to no tort action..." and therefore proof of justifiable rdiance and 

22 damages is not necessary. See Explanation and Justification, 11 C.F.R. § 110.16,67 Fed. 

23 Reg. 76,969 (Dec. 31,2002);Nederv. UniudStates, 527 US. 1.24-25 (1999) {citmg 

24 United States v. Stewart, 872 F.2d 957.960 (itf̂  Cir. 1989)). Tte BCRA amendmente 

25 were enacted in response to concems that tte prior verdon of the statute did not pennit 

' In the past, dw Commisskm has heU on oocaston tiwt the presence of a disclaimer autiqg dw penon 
and/br entity that paid for and authoriaed a conununication negatea intern. See MUR 2205; MUR 3690; 
BifUR3700. AawUlbediicu88edinsrealerdetdlli|/hi,tiwComRiittBedidpiaeeadiaGhiinieroniu 
nulHeg. Seeb .̂ However, in MUR 5089, tiw Oomidaaion nwre reeendyrqieeteddw notion tint auch a 
disclaimer automatically negates intern and found reason to believe ttwt a committee violated section 44th 
even with the presence of a disddmer. 
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1 die Commisdon to ttdte action agafaisi penons not assodated with a candidate or a 

2 candidate's autiiorized committee. Tte amendment was necessary because contributtns 

3 often were solidtBd for money and bdieved ttidr contributions and donations were 

4 benefiting a spedfic candidate, only to leam later that du fimds were diverted to anotiier 

5 putpose. Tte harm was therefore bodi to die candidate and duconiributtn:. See 

tn 6 Explanation and Justification, 11 C.FJL S 110.16,67 Fed. Reg. (Dec. 31,2002). 
rM 
^ 7 Ms. Novacek represented die Committee in a manner dut would lead a reasonsble 

8 perm to ddnk the Commiltee's solidtations were dttier finm Ite Repifolican Party or Ql 

ra 

^ 9 fhrni an entity affiliated witti ttu Party. Courts teveteld ttiat even absent an express 
Q 

10 nusrepresentation, a scheme devised witti tte intent to definuid is still fiaud if it was 

11 reasonably cdculated to decdve persons of ordinaiy prudence and comprehendon. See 

12 United States v. Thomas, 377 F.3d 232,242 (2d Gr. 2004), citing Silverman v. United 

13 States, 213 F.2d 405 (5*̂  Gr. 1954). Altiiough tiu use of tiie word "Republicsn" in ite 

14 name done is not dispositive, when combined with tte other facton listed telow, use of 

15 "Republican" in ite name likdy led reasonable people to telieve that tte Conunittee was 

16 affiliated with Ite Republican Party. Fdrtiiermore, the following statemente were used in 

17 die Committee's direct mdlings: 

18 • '̂ Contributions or giftt to tte Republican Party are not deductible as 

19 charitdile contrihutiona." 

20 •"TmgrBtefidoiirPaify can count on your hdp to support Republicans 

21 across the country win dections." 
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1 • "Tte RqwUfooR Party can count on my support to hdp candidates at 

2 die stttte and locd leveL I'm proud to hdp our Party prepare for die 

3 November dection." 

4 Hare, a reasonable person reading diose sttuemente - paiticdarly the non-deductibility 

5 notice, which deals widi tte effect of du contribution and cannot te dismissed as 

^ 6 ifaettniGd flourish--woukl have telieved Ms. Novacdc was soliciting money on behalf 
rM 

7 of tte Republican Party. ra 

8 Although not as deariy aa tte mdlings, tte telephone cdl solidtations also wodd 0 

9 have led a reasonable penon to bdieve dial tte Conunittee waa acting on tehdf of tte 
0 

10 RepublicanParty. In tte Conunittee's telephone cdl solidtations, die cdlere appear to 

11 have been inatrucled to apeak only with registered Republicans. Once they were certdn 

12 they were speaking with a registered Republican, tte cdlen asked for support for "our 

13 stste candidates and Pteddent Bush's agenda" because "[i]t's going to te unigh to beat 

14 tte Democrate this fdl." The cdler expldned, "Your finandd help is criticd so 

15 Republicanacan win...." Tte cdlen never staled that they were not affiliated with tte 

16 Republican Party, but thdr statemente wodd teve led a reasonable person to telieve dial 

17 ttey were so affiliated. 

18 If a redpient expressed confodon during tte cdl, du cdler was directed to use a 

19 aeries of "rebuttds," drafted in advance by Jody Novacek. Tte rebuttds set forth 

20 answen to posdble questions by cdl redpiente, such as questions regarding for what 

21 purpose tte money wodd te used; questions ssking who snd wtet tte committee wss; or 

22 statemente expressing unhappiness with President Bush or the war in Iraq. However, 

23 ody if du redpient of tte cdl explidtiy articdaied some hedndon or confiision dnular 
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1 to du questions set forth atove did tte caller expldn who or what tiu Committee was; 

2 mdieate in even an indiTBCt way tfut tiu (̂ onimittee was not affiliated widi du 

3 Republican Party, du Republican Nationd Commitlee or Pteddent Budi; or indicate for 

4 what puipose du donated money wodd te used. 

5 PiirthenBore, Ms. Novacdt's actions appear to have been knowing and willfid. 

6 Tte phrase knowing and willfd indicates thd "actions [were] taken with full knowledge 
r j 

rM 7 of dl of tte facte and a recognition tiut tfu action is prohibited by law." 122 Gong. Rec. 
•H 

^ 8 H 2778(ddlyedMay3,1976);jeeaboFâ iidJSÎ 'onCoifiin'Rv.JoteA.̂  

? 9 for Cong. Comm., 640 F. Supp. 985.987 (D.N J. 1986) (distinguishing between 
0 

10 "knowinĝ  and "knowing and willfid"). A knowing and willfol violation may te 

11 estd>lidied "by proof that tte defendant acted deliberately and with knowledge" that an 
« 

12 action was unlawfid. United States v. HqMis, 916 F.2d 207,214 (5"" Gr. 1990). In 

13 Hopkins, the court found that an inference of a knowing and willfol violation could te 

14 drawn "from tte defendante' elaborate scheme for disguising thdr... political 

15 contributions...." Id at 214-15. The court also found tfiat the evidence did not have to 

16 show that a defendant "had spedfic knowledge of Ite regdations" or "concludvdy 

17 demonstrste" a defendant's state of mind," if dure were "facte and circunutanoes ftom 

18 which du jury reasonably could infer dut [the defbndant] knew her conduct was 

19 unautiiorized and illegd." Id. al 213 (quoting United States v. Bordelon, 871 F.2d 491, 

20 494 (5di Gr.), cerf. denied, 439 US. 838 (1989)). Findly, "[i]t has long been recognized 

21 that 'efforte at conoednunt [may] te reasonably expldnable only in tenns of motivation 

22 to evade' lawfol obligations." Id at 214 {quoting Ingram v. United States, 360 U.S. 672. 

23 679(1959)). 
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1 Tte Conunission previoudy hss made knowing and willfid and probable cause ! 
i 

2 findings agafost a committee and individuals diat violated 2 U.S.C.§441h. In MUR 
1 

3 4919 (East Bay Democrate), du Commission found probdile cause to bdieve a violation 
j 

4 of section 441h occurred when a committBe's campaign materids provided misleading 

5 infonnation to potentid contributtns. In tiiat case, a Rqniblican committee created a 

^̂  6 fictitious comimttee udng tte wonl "Deniocratic" in du name of tte coinmittee and 
rM i 
r̂  7 mdled campdgn materids to registered Democrate, requesting ttiat ttiey not vote for ttu 
mi 

^ 8 Democratic candidate. The mdling alleged dut du Democratic candidate abandoned 

<7 9 "our party," implying that Ite sponsor of tte mdling was affiliated with the Democratic 
0 

10 Party. Tte mdling dso used the nanu of a locd Democratic leader as the dgnator. 
mi 

11 Findly, Ihe letter conveyed actud Democratic Party views, in an attempt to nute the 

12 connnumcationa appear that they were legitinute conununications of a locd comnuttee 

13 of tte Democratic Party. 

14 In this case, Ms. Novacek and die Conunittee used tiu word "Republican" as part 

15 of tte Committee's name, implying sonu type of affiliation with ttie Republican Party or 

16 RNC. Ra mdling refened to "our Part/'and even explidtiy referenced the Republican 

17 Party in an atlenipl to convince Ite reader tte mdling was ftom Ite Republican Party. 

18 Tte acripte produced by Ms. Novacek and tte Conumttee provide for retetids and more 

19 detdled and descriptive explanations of tte Comnuttee (for example, slating it wss not 

20 affiliated widi or working on tehdf of die Republican Party or du Bush-Cheney 

21 campdgn) - tet only if tte redpient of tte cdl specificdly asked tte question. 

22 Finthennore, tte fact that tiiese descriptions had dready been drafted and incorporattKi 

23 into tte cdl script demonstrates Ms. Novacek's and du Committee's knowledge that die 
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1 iriione cate likdy wodd tecoiifiidng to du intended redpients, and yet fdM 

2 aCRimativdy to addiess this potentid oonfiidon. 

3 Fhidly, Ms. Novacek's and tiu Conunittee's fdlure to file reports witii tte 

4 Commisdon indicating on what, if anyttung, tfu money rdsed has been spent may te 

5 prdutive of tfu Comndttee's intent to misrepresent itsdf to tfu public. Seetî fra. As 

1̂  6 described in fiirther detail bdow, du Committee has indicated diat it has engaged in 
rM 
^ 7 $50j000 worth of activity, tet haa fdled to disclose to duComndsdon tte souioe of itt 

% 8 money and/or dumetfiods by which it has expended any money. See United Health 
lh 

^ 9 Care Corp. v. American Trade Ins. Co., 88 FJd 563 (8"" Gr. 1996) Oiolding diat 
CP 

^ 10 evidence of plandng and intent to decdve was demonsttaled by review of tte money 

11 trdl, which showed tte money was not used for itt intended puipose). It is unknown 

12 whedier du money was placed in a bank account separate ftom odur moniea or if it waa 

13 commingled with Ms. Novacek's other accounts. In fact tte only indication of any 

14 politicd expenditure ia a $100 donation to a stete candidate in Texas, as reported by that 

15 candidate (not tte Committee). Ms. Novacek's actions can te used to infer that ste 

16 knowingly and willfolly attempted to frauddentiy nriarepresent tte Committee's true 

17 identity to those fkom whom ste was solidting nxmey. 

18 Acconiingly, tte Conunission found reason to bdieve that Ms. Novacek, in her 
19 offidd and persond capadties, knowingly and willfolly violated 2 U.S.C. § 441h(bXl). 
20 C. Mr. Novacek Partic^ated in a Scheme or Pkm to Violate 2 U.S.C. 

• 21 §44lh(bXI). 
22 

23 In contravention of 2 US.C. § 441h(2), Ms. Novacek dso paitidpaled in a 

24 scheme widi du Conunittee, BPO, Inc. and BPO Advantage, LP to violate 2 U.S.C. 

25 § 441h(l). Subsection 2 reqdres dial violations of 2 U.S.C. § 441h(bXl) te knowing snd 
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1 willfid.' Agsttded above, du phrase knowing and willfid indicates dut actions were 

2 ttdten witfi knowledge of tfu facto and witfi recognition tfiat du action is prohibited by 

3 law. 122 Cong. Rec. H 2778 (ddly ed. May 3,1976); Federal Eketion Comm'n v. John 

4 A. Dramesifor Cong. Comm., 640 F. Supp. 985,987 (D.NJ. 1986). Fimheimore, efforts 

5 at coneeabnent may demonstrste a defendant's stste of mind and intent to violate the law. 

00 6 See UnUedStates v. Hqpkins, 916 F.2d 207,214-15 (5"" Gr. 1990). 
rM 
^ 7 BPO, foe. is a company owned snd operated by Jody Novacdc BPO Advantege, 
mi 

0 
rM 8 LP is a marketing and consdting company dso owned by Jody Novacek and listed as an 
^" 

^ 9 affiliate of BPO, Bic.̂  According to press reports, Ms. Novacek hired one of du BPO 
CP 

^ 10 entities to nunage tte Comnuttee's fiuidrddng and pay tte Conunittee's telemariteting 

11 bills. Tte BPO entity, in tum. hired Apex to conduct tte tdemariceting cdls. Ris 

12 unknown at thia tinu which entity (BPO, Inc. or BPO Advantage, LP) pdd Apex or 

13 conducted budness with Apex, tel it appean that tte companies are virtudly 
14 interchangeable: Dun and Brsdstteet liste tte companies as affiliated entities; ttey are 

15 bodi run by Jody Novacek; and duy bodi operate out of Ms. Novacdc's home. Ills dso 

16 unknown at this tinu whether dther BPO entity tunefited finanddly from ite 

17 arrangement with tte Committee. 

18 Ms. Novaodt clearly did budneas and was familiar widi the BPO entities. In fact, 

19 it appean that Ms. Novacek was a representative of the BPO entities: Ms. Novacek is tte 
20 only representative referenced in tiu BPO entities' Dun and Bradstreet reports, and thdr 

' Section 441hO'X2) requires that a respondem "willfolly and knowiqgl/* paiticipatt in, or conspire to 
paitieipate in, a plan, aehenw or deaign to engage in fonidulem solidtation. Thus, *1nowing and willfol'* is 
an eleiiient of dw stsnite rsdwr tiian a aepaiale baais ffor inereaaed civil and erimind liability under 2 VSC 
»437g(iO(lXC). 

* Collectively, BPO. Inc and BPO Advantage, LP will be refened to aa 'Ihe BPO entitiea.** 
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1 addresses and tdephone nundun are die same as Ms. Novacek's home (which is du 

2 same address and telephone number as tfu Conunittee). Therefore, from tfu evidence 

3 availdile at tins time, it appean tiut Ms. Novacek knowingly and willfidly partidpated in 

4 a scheme or plan witii du Committee and ttu BPO entities to execute ttu telephone call 

5 scnpt 

Q̂  6 Acconihigly,du Commisdon found reason to telieve that Ms. Novacek, in her 
rM 

7 officid and persond capadties, teowingly and willfolly vidated 2 U.S.C. § 441h(bX2). 
rH 

^ 8 D. The Solicitations Failed lo Carry ̂ prapriateDisdaimers. 

«qr 9 Any public conununication by any person that solidte any contribution or for 
Q 

<̂  10 which a politicd conunittee makes a disbursement must conttun a discldmer. 2 US.C. 

11 § 441d(a); 11 C.F.R. { 110.11(a). A public communication, for this puipose, includes 

12 any communication by nulling or phone bank. 11 Ci'.R. § 100.26. A "telephone bank" 

13 means more than 500 telephone cdls of an identicd or substtuitidly sindlsr nature widiin 

14 a 30-day period. 11 C.F.R. § 100.28. "Substtuitidly sinular" means conununications tiiat 

15 include subotentidly tte same template or language. Id. If the communication is not 

16 authorized by a candidate, a candidate'a authorized politicd committee or any agent, the 

17 diaddmen nnist stttte ttu name and street address, telephone number or World Wide 

18 Wd) address of tte person who pdd for du commumcation and stete dial tiu 

19 communication is not authorized by any candidate or candidate's conuniltee. 2 US.C. 

20 § 441d(a)(3); 11 CJ'.R. § 110.11(b)(3). The discldmer must te presented in a clear and 

21 conspicuous maimer, be of auffident type size to te cleariy readable, and be contdned in 
22 a printed tex set apart from tte odier content of tte communication. 2 U.S.C. § 441d(c); 

23 11 C.F.R. §§ 110.11(cXl), I10.11(cX2Xi)-(ii)-
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1 Hera, tiu cdl script used Ity tte Coinmittee did not conttdn any discldmer as to 

2 wte pdd for or antfKniied tfu caUs, despite tiu fsct tiut they were duect solidtations for 

3 oontritetions and donations. Tte exact number of cdls made and du period in which 

4 dioae cdls were made are unclear at tills time. 

5 Tlie mdlings sent by tiu Commiltee contdned a discldmer Steting dut tte 

Q 6 nulling was pdd for by tte RepubUcsn Victory 2004 Conumttee and waa not autiiorized 

rM 7 by any candidate or candidate committee. However, die discldmer was not set adde in a 
rH 

^ 8 printed box apart from odur content of tte commumcation. Fdlure to include a tex 

^ 9 around tte disddmer is a per 5a vidation of tte Act Aooordingly,theConuniadon 
CP 

10 foundreason to bdieve tiut Jody Novacek, in her offidd capacity, violated 2 US.C. 
rH 

11 §§441d(a)and(c). 

12 E. Jo^ Navacek Failed to File Appropriate Reports on Behalf cf the 
13 Committee widi the Commission. 
14 

15 The Conunittee apparentiy existed ss eariy as January 2004. dthough it is unclear 

16 at this time when the Committee tegsn solidting contributions snd donations. Tte Act 

17 provides that a politicd comnuttee shdl file a Statement of Organization within 10 days 

18 of becoming a politicd comnuttee. nuamng that it received contributions aggregating in 

19 excess of $1,000 per year or made expenditures [Aggregating in excess of $1,000 per year. 

20 2 U.S.C. §§ 431(4). 433(a). However, du Conunittee did not file a Stetement of 

21 Oigamzation with du Commiasion until June 30,2004. Tte Conunittee has adnutled 

22 that it ahodd teve filed a Statement of Oiganization sooner and that ite June filing was 

23 late. 

24 Tte Act also reqdres tiut a treasurer of a politicd committee file reports of 

25 reodpttanddisbursenuntt. 2 US.C. § 434(aXl). Fuithennore, dl conunittees, other 
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1 than an autiiorized candidate's conunittee, shall file quarteriy reports in a year in which a 

2 regulariy schedded general dection is hdd; tfu last day for filing is dulS*̂  day after tfu 

3 lastdayofeadiquarter.orOcttdur 15,2004fortiutididquarter. 2U.S.C. 

4 § 434(a)(4XA)Xi)' We teve no documentary evidence regarding ttu amount of money 

5 collected by Ms. Novsoek and du Comnuttee, or whedier any dgdficant disburremente 

^ 6 or politicd donations were made by du Committee. However, in Octtiber 2004, Ms. 
Nl 

rM 7 Novacek infoimdly told RAD dial du Committee haa engaged in more than $50,000 

^ 8 worth of activity. Ftom tte statemente in ite mdlings and phone scripts, it appean dial 

^ 9 duConudtlee, at least in part, proniotednpeddenl Bush direclly; intended to affect 
O 

10 federd elections; teigeted Republicans for voter registration; and attempUsd to conduct 

11 voter mobilization activities. Accordingly, those fimds were subject to dlocation among 

12 federd and nonfederal candidates and oould te subject to federd conttibution limitetions. 

13 See AO 2003-37 at 2-4,9-10,13,15, and 20; 11 C.F.R. §S 106.1,106.6(b), 106.6(c). 

14 Despite repeatedly acknowledging that it was and is reqdred lo file reports widi 

15 tte Commisdon regarding ite finances, to date, the Committee has fdled to ffie any 

16 finandd report with tte Conunisdon. Those repeated fdlures occurred despite du 

17 Commisdon's explidt insmictions duecdy to Ms. Novacek. Pint in May 2004, Ms. 

18 Novacdc admitted dial ate knew tte Committee was reqdred to file a report with the 

19 Commisdon in July; however, the Committee did not file a report in July 2004. Then, in 

20 July 2004, despite her previous acknowledgement Ms. Novacek cldmed that ste only 

21 learned on June 30,2004 that ste was reqdred to file with tte Commisdon any reports 

22 for die Committee. Ms. Novacek fiutfur cldms ttiat she then conuuted the 

23 Conunisdon's Office of Public Infoimation, which puipoitedly advised her that du 
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1 rqnnt would te filed late and, dureftne, ste should wdt to file ttu report until after ttu 

2 ddrd quarter. Even in tte unlikdy event tiut tfu Office of Public Ihftnmadonacttully 

3 gave tfds advice to Mi Novacek and tte Committee, Ms. Novacek knew, as of June 30, 

4 2004 at du latest, did ste was reqdred to file witii tiu Commisdon any reports on behdf 

5 of tte Committee. 

rM 6 Second, long after ttiat conversation with du Commisdon's Office of Public 

^ 7 fofonnation, on tfu nioroing of Octtiber 14,2004, Ms. Novacek oonttttted RAD, sttdng 
rH 
0 

rM 8 tfut du had only recentiy leanud did du Conumttee was reqdred to file reports widi tiu 

^ 9 Comnussion and requested assistance from RAD.' At that time, Ms. Novacek informed 

10 du RAD andyst ttiat ttu Conumttee had engaged in more dian $50,000 worth of activity, 

11 which prompted die RAD andyst to advise Ms. Novacek dut tte Cbnumttee was 

12 reqdred to file dectronicdly widi Ite Comnusdon. Ms. Novscek informed du RAD 

13 andyst that she had yet to even request an dectronic password from the Commisdon. 

14 Tte RAD andyst advised Ms. Novacek to fax a request for an eleclronic password 

15 immediately and to file the report (even if the report wodd te filed after the October 15, 

16 2004 deadline) as soon as ste recdved tte password. To date, it does not appear that Ms. 

17 Novacek has requested a password and ste has not subnutted sny report to du 

18 Commisdon. On Novendrer 2,2004, RAD sent die Committee via Ms. Novacek a 

19 Notice of Fdlure to File. On December 17,2004, RAD sent tiie Conunittee via Ms. 

20 Novacek a aecond Notice of Fdlure to File. To date, Ms. Novacek haa not responded to 

21 dther Notice. 

* Ma. Novacek alao aaked dw RAD andyat whettwr tiw Conrniittee couU accept unlindied contrihutiona 
from one aouice and whedier tiw Conunittee codd accept eorponte contributions. TheRADandyst 
adviwd Ma. Novaeek of dw contribution limittdona and directed her to ttw BCRA aupplemem on tfw 
Oonmiaakm'a webaito for additiond infinmation. 
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1 Tte Commission repeatedly insttucted Ms. Novacek direcdy when and how to 

2 sutedt tiu Committee's reports to tte Ocmimisdon. FiBthermore, tte Committee 

3 apparentiy has engaged in a dgnificant amount of activity for die cdendar year involving 

4 nnore dun $50̂ 000. Bxoqn for dundmmdrqnntt filed widi tiu Texas Eddcs 

5 Commisdon (which do not demonstrate $50,000 worth of activity and which were last 

^ 6 filedstlteendof Jdy 2004), that nxmey ia unaccounted for by tte Comnuttee and Ms. 
m 
rM 7 Novacek. To date, tiu Comndttee has fdled to file any rqxnt witii Ite Commission 
H 
0 8 reflecting any eonttitetions or donations recdved, disbursemente made, or cash on hand, 
rJ 
^ 9 ottier than tte Statement of Organization filed in May and amended in Septendur. 
0 
mi 10 - Findly, it appean that tte Comnuttee and Ms. Novacek comnutted knowing and 
rH 

11 willfid violations of tte Act Tte Committee's response stetes that tiie Committee ia a 

12 fiist-tinu filer and implies that it should te excused fnmi any pendties for itt violations 

13 of Ite Act However, the Conunittee's and Ms. Novacek's actions demonsttate that 

14 fdlure to file with tte Commiadon proper reports was not accidentd: by her own 

15 account, Ms. Novscek had been repeatedly informed that she was reqdred to file with tte 

16 Commisdon reporte on behdf of tte Conumttee and fdled to do so. Indeed, RAD has 

17 notified tte Conudttee through Ms. Novacek on two separate occasions thst it fdled to 

18 file appropriate documente with tte Commisdon, but the Committee and Ms. Novacek 

19 did not reapond to dther notice. IfMs. Novacek was "confiised," as ste apparentiy 

20 dleges in her response, one wodd think ste would have made at least an attempt to 

21 inqdre about why they were recdving non-filer notices. Moreover, in light of the 

22 potentid section 441h(b) violations, tiu Conunittee's fdlure to file reports of recdpte and 

23 disburremente widi any authority except tte Texas Ettucs Commission, and ite fdlure to 
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1 file rqnnte widi any agency at dl after Jdy 2004, rdses questions as to whetiur tiu 

2 Committee and Ms. Novaodt are intentiondly hiding what tfuy have done witii du 

3 money tfuy have colleeied. Accordingly, tfu Commisdon found reason to bdieve tfut 

4 Ms. Novacek, hi her offidd and persond capadties, knowingly and willfidly violated 

5 2 U.S.C. Sf 433(a) and 434(a). 

7 Jody Novacek, in her offidd and persond capacities, teowingly and willfidly violated 

6 Based on the foregdng infoimation, tte Commisdon found reason to telieve dial 

r j 
H 

0 

rM 8 2 UJ5.C. S§ 433(a), 434(a) and 441h(b). FiutheimorB, tfu Conunisdon found reason to 

^ 9 bdieve tfut Jody Novacek, in her officid capacity, violated 2 U.S.C. §§ 441d(a) and 

Z 10 441d<c). 


